




 

1026 W.  4th Avenue, Suite 201, Anchorage, AK 99501 
Phone: 907.276.4244  Fax: 907.276.7110  www.trustees.org 

 
August 29, 2011 

 
Al Klein, Regional Director 
 U.S. Department of the Interior Alaska  
Office of Surface Mining  
711 Capitol Way, Suite 703  
Olympia, Washington 98501 
 
Re: Request for OSM action based on the Alaska Department of Natural Resources 

Failure to Timely Decide the January 21, 2010 Petition to Designate Land 
Unsuitable for Surface Coal Mining in the Chuitna Watershed. 

 
Dear Mr. Klein: 
 

On January 21, 2010, on behalf of the Chuitna Citizens Coalition and Cook 
Inletkeeper (Petitioners), Trustees for Alaska petitioned the Alaska Department of 
Natural Resources (DNR) to designate lands within the Chuitna River watershed as 
unsuitable for surface coal mining, pursuant to AS 27.21.260.1  The petition seeks a 
declaration that anadromous water bodies and the adjacent riparian corridors are 
unsuitable for coal strip mining based on the best available science regarding the Chuitna 
aquatic ecosystem, its complex ground and surface water hydrology, and current best 
available reclamation technology.  Because the Office of Surface Mining (OSM) is 
responsible for oversight of the State of Alaska’s implementation of the Surface Mining 
Control and Reclamation Act (SMCRA), on behalf of Petitioners, Trustees for Alaska 
requests that OSM direct the DNR to immediately comply with the Alaska Surface Coal 
Mining Control and Reclamation Act (ASCMCRA).  

 
On February 22, 2010, DNR found the Petitioner’s Unsuitable Lands Petition 

(ULP) to be administratively complete under 11 AAC 90.703(a).  Under ASCMCRA, if 
DNR elects to hold a hearing in the petition area, it must do so within three to seven 
months.2  On July 27, 2010, after no action from DNR and after it was clear that DNR 
had not issued a notice of hearing and would not meet the seven-month deadline, 

                                                 
1 Trustees for Alaska submitted its original petition to designate all lands within the Chuitna River 

watershed as unsuitable for surface coal mining on June 14, 2007.  That petition is identified in the OSM 
Annual Evaluation Summary Report for EY2010 (ending June 30, 2010).  DNR originally denied the first 
petition as exempt because it claimed the lands were the subject of a permit application for Diamond-
Shamrock Chuitna Coal Joint Venture (Diamond-Shamrock) that was deemed administratively complete by 
DNR.  Trustees for Alaska challenged the Commissioner’s decision because Diamond-Shamrock’s permit 
was found to be inadequate by the Alaska Superior Court, thus there was no existing permit for coal mining 
in the Chuitna area.  DNR and Trustees settled the appeal of the Commissioner’s decision and DNR agreed 
the lands are not exempt from an unsuitable lands petition because there was/is no existing permit for coal 
mining.  Trustees for Alaska reserved the right to submit a subsequent petition, which is the subject of this 
current protracted review process.   

2 See AS 27.21.260(b).   
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Trustees for Alaska sent a letter to then-Commissioner Tom Irwin expressing concerns 
about the ULP process.3   

 
DNR responded to Trustees for Alaska’s July 27, 2010 letter, seeking to delay the 

hearing an additional five months to conduct field surveys (a total of 12 months from 
receipt of the petition).4  Trustees for Alaska accommodated DNR’s request for more 
time, despite the fact that DNR never provided an adequate or reasoned explanation of 
what “field surveys” were necessary.  To this date, it remains unclear what field surveys 
were conducted, or what the results from these surveys were.  DNR held public hearings 
on the ULP on January 19, 2011 and February 19, 2011.  

 
On April 20, 2011, a day after the ULP decision was due under AS 27.21.260(b), 

Trustees for Alaska received a letter from DNR Deputy Commissioner Ed Fogels, 
seeking to further delay the statutorily required decision from the Commissioner.5  The 
letter stated that it was DNR’s intent to provide the Commissioner’s final decision by 
June 3, 2011, 45 days after the statutory deadline.   

 
 DNR also stated that it had been “working diligently on a final decision” but that 
“unanticipated departmental workloads and schedules have prevented the Commissioner 
from rendering a decision by April 19, 2011.”6  This excuse was offered at the end of an 
extended time period for evaluating the ULP and issuing a final decision.  Petitioners are 
concerned that DNR is relegating important wetland and fisheries habitat decisions to the 
back-burner while it moves forward with permitting for water use and exploration by 
PacRim Coal, LLC, (PacRim), and interagency review of the preliminary draft 
Environmental Impact Statement of PacRim’s proposed mine in the same area.7  Thus, 
Petitioners protested and denied DNR’s request for more time.8   
 

DNR failed to meet the new deadline it unilaterally set over Petitioners’ objection, 
and failed to offer any subsequent time-frame for the issuance of a final decision or 
explanation to Petitioners as to the significantly extended delay.  Over 180 days have 
now passed since DNR held the second hearing on the ULP in Tyonek (February 19, 
2011).9  DNR has violated the statutory mandate that the ULP be decided within 60 
days.10     
 

                                                 
3 Letter from A. Williams, Trustees, to Tom Irwin, Commissioner, DNR (7/27/2010). 
4 Letter from Tom Irwin, Commissioner, DNR to A. Williams, Trustees (8/11/2010).  DNR sought 

this extension pursuant to 11 AAC 90.709(a) which allows such an extension when “necessary to provide a 
field season and a reasonable period of time to review the results of the field surveys.”   

5 Letter from Ed Fogels, Deputy Commissioner, DNR to B. Litmans, Trustees (4/19/2011). 
6 See Id. 
7 See http://www.chuitnaseis.com/.  
8 Letter from B. Litmans, Trustees to Ed Fogels, Deputy Commissioner, DNR (4/25/2011). 
9 DNR was required to hold the hearing “in the locality of the [petition] area.”  DNR refused to 

hold the hearing in Beluga where many of the petitioners live and where the proposed mine site is located.  
When it finally scheduled the public hearing, DNR chose Kenai as the hearing location.  After public 
outcry from those in the petition area, DNR eventually agreed to a second hearing in Tyonek, which is also 
near the mine site.   

10 AS 27.21.260(b); see also 11 AAC 90.711(b). 
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The swiftness with which DNR processes industrial permits belies the claim that 
the Commissioner lacks the ability to analyze and decide this ULP.  During the 19 
months that the Commissioner has had this ULP, DNR has issued PacRim numerous 
exploration and water use permits.  For example, DNR issued temporary water use 
permits (TWUPs) to PacRim on February 5, 2010 (TWUP A2010-11), March 10, 2010 
(TWUP A2010-17), February 18, 2011 (TWUP A2011-16), and March 17, 2011 (TWUP 
A2011-20).  Additionally, DNR issued a decision to renew PacRim’s exploration permit 
on September 10, 2010 (Exploration Permit Renewal 02-83-795).  Moreover, DNR has 
been actively working with PacRim over the last 19 months to define the baseline data 
required for permit review, as well as reviewing and assisting PacRim with its application 
for a surface coal strip mining permit.  In fact, OSM has noted that DNR had participated 
in over 150 meetings on the proposed mine as of last year.11  All the while, DNR has 
delayed any decision on the ULP to designate lands unsuitable for coal strip mining.12   

 
DNR’s delay prejudices the Petitioners, especially given DNR’s continued, and 

what appears to be expedited work and progress toward issuing PacRim’s mining permit.  
This process is also contrary to the OSM’s conclusion that the DNR Division of Mining 
Land and Water “is effectively maintaining and administering the coal regulatory 
program in accordance with the Alaska Surface Coal Mining Control and Reclamation 
Act.”13  

 
Given OSM’s role in overseeing the State of Alaska’s program and the unfairness 

of the delay, we respectfully request OSM require DNR to immediately comply with the 
Unsuitable Land Petition provisions of Alaska’s Surface Coal Mining Program.     

 
        Sincerely,  

 

 
__________________ 
Valerie Brown, x114 
Senior Staff Attorney 
Trustees for Alaska 
  

 
cc: Governor Sean Parnell, State of Alaska 

Daniel Sullivan, Commissioner, Alaska Department of Natural Resources 
Glenn Waugh, Office of Surface Mining 

                                                 
11 OSM Annual Evaluation Summary Report for EY2010 (ending June 30, 2010) at 20. 
12 DNR has also failed to timely adjudicate two applications for instream flow reservations to 

protect salmon spawning habitat in the area, one filed by the Alaska Department of Fish and Game in 1996, 
and one filed by the Chuitna Citizens Coalition in 2009. 

13 Id. at OSM Annual Evaluation Summary Report for EY2010 (ending June 30, 2010) at 13.   


